PREFACE

The purpose of this manual isto inform police about Minnesota housing law asit relates
to police work to ensure that housing law is being applied fairly, consistently and correctly.
There are numerous landlord/tenant disputes which have criminal components that the police
need to be aware of to protect both landlords and tenants. After talking with local police
officers, it became apparent that there islittle or no training of housing law for the police. Police
officers have indicated a desire to learn about these issues.

The issues covered by the manual are those which tenants and/or police officers have
reported arise frequently. Issues for which the police presumably already receive training, such
as the Fourth Amendment search and seizure rules, may be mentioned but are intentionally not
discussed in depth.

In cases where there are both criminal and civil remedies for aviolation of law, the
discussion of the civil remediesisintentionally brief asthe police officer s main duty isto
enforce the criminal law. Typically, the officer will refer the landlord and tenant to other
resources for assistance with civil remedies.

Some civil areas which are quasi-criminal, such as forfeiture and license revocation
statutes, are discussed in more depth.

Appendix | isaQuick Reference Chart, listing the topics covered and the major statutes
applying to each topic. Appendix Il consists of copies of the statutes, ordinances, and

administrative rules discussed throughout the manual.



INTRODUCTION

|. GENERAL DEFINITIONS

Residential tenant = A person who occupies a premise under a lease or contract that requires

paying rent or performing services.*

Landlord = The owner of real property or any other person who is directly or
indirectly in control of rental property.> Thelandlord is entitled to the
property after the tenant moves out.

Lease = A written or oral agreement creating atenancy in real property.® Lack of a

written lease means that the landlord and tenant have an oral |ease.
Tenancy at will = A lease, whether written or oral, that does not have a fixed ending date.”
A month-to-month lease is a common example.

1. ORAL AND WRITTEN LEASES

1) A landlord is required to have awritten lease if there are 12 or more residential units.
A landlord who fails to provide alease under these conditionsis guilty of a petty misdemeanor .’

2) A written leaseis also required if the landlord and tenant agree to a tenancy that will
not end until more than one year from the day the agreement is made.® However, an invalid (too
long) oral leaseis still alease; it isjust reduced to atenancy at will (probably a month-to-month
lease).

EXAMPLE 1: Rob isaproperty owner and Mary islooking for rental property. Rob and
Mary agree orally to a 13-month lease for a house, starting the next day.

RESULT: Mary isatenant and Rob is her landlord. No crime has been committed.
However, the lease is a month-to-month lease. It is not a 13-month lease because 13-
month oral leases are not valid (too long).

"Minn. Stat. 8504B.001, Subd. 12
Minn. Stat. 8504B.001, Subd. 7
3Minn. Stat. 8504B.001, Subd. 8
*Minn. Stat. §504B.001, Subd. 13
°Minn. Stat. §504B.111

®Minn. Stat. §513.01



EXAMPLE 2: Matt is a property owner and Kristi islooking for an apartment. They
agree oraly to a 6-month lease for an apartment in a 13-unit complex starting the next

day.

RESULT: Kristi isatenant and Matt is her landlord. The 6-month oral lease isfine
because it will end in less than one year. However, Matt is guilty of a petty misdemeanor
because awritten lease is required if there are 12 or more units.

TENANT DUTIES AND TENANT CRIMES
I11. ANTI-CRIME COVENANT BETWEEN LANDLORD AND TENANT

A. Scope

In every written or oral residential lease, the landlord and tenant covenant (promise)
that neither will allow controlled substances, prostitution (or related activity), stolen property, or
unlawful use or possession of afirearm on the rental property.” They also agree that neither the
landlord nor the tenant will use the property to possess or sell controlled substances.’®
B. The Tenant Can Be Evicted for Breaking the Covenant

If the covenant is broken, the tenant loses her right to live on the rental property. The
landlord can bring an eviction action ( unlawful detainer or UD ) against the tenant, or can
allow the county attorney to file an eviction action.
C. TheLandlord Can Be Sued in Housing Court for Breaking the Covenant

Since the covenant works both ways, atenant can sue the landlord for not dealing with
these problems (drugs, prostitution, etc.), similar to a suit against the landlord for not doing
needed repairs.
D. The State Cannot Makethe Landlord or the Tenant Act on the Covenant

The government cannot require either the landlord or the tenant to take action under the
statute. When the police are called for adrug situation in rental property, they should handleit in

the same manner asin anon-rental property and call the drug enforcement team. After an arrest

Minn. Stat. §504B.171
®Defense = the landlord or tenant did not know or did not have reason to know of the illegal activity.
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or seizure, the police should report the arrest/seizure to the other party (e.g., if the tenant s drugs
are seized, the police should report this to the landlord).
V. PROPERTY FORFEITURE FOR DRUG POSSESSION

A. Notice of Seizure
If contraband or a controlled substance is seized on residential rental property, the county
attorney must give notice of the seizure to the landlord.” This does not apply if the value of the
controlled substance is less than $100. Notice does not need to be given during an ongoing
investigation. The notice must state what has been seized and the penalties under the law for
violating the statute.
B. What the Landlord Should Do
If the landlord does not respond to the seizure notice, the landlord could lose her
property.’® The statuteisa two-strikes-you re-out rule.
First Occurrence - After the notice of seizure, the landlord is supposed to either:
1) file an eviction within 15 days; OR
2) alow the county attorney to file an eviction within 15 days
If the landlord does not take either action within the 15 days, the landlord is at risk of aforfeiture
if there is a second seizure, as set out below.
Second Occurrence - For a second occurrence:
* on residential rental property
* owned by the same landlord
* in the same county
* involving the same tenant

* within one year after the notice of the first occurrence

the property is subject to forfeiture.

Minn. Stat. §609.5317
OMinn. Stat. §609.5317



C. Landlord Defenses
The landlord can raise the following defenses to having property taken:

1) the tenant had no knowledge or reason to know the presence of the
contraband or controlled substance or could not prevent it from being brought
onto the property

2) the landlord made every reasonable attempt to evict the tenant

3) the landlord did not receive notice of the seizure

4) the seized drugs were worth less than $100

5) the seized drugs were worth less than $1,000 and there was no second seizure

D. What the Police Should Do

This statute does not create extra criminal liability. The police need only 1) handle the
raid and arrest in the usual manner, and 2) aert the county attorney of what was seized and
where it was seized.

V. DAMAGESTO PROPERTY

A. Tenant Damaging Property

A tenant can be held criminally liable for damages to property.** The degree of crime
(misdemeanor, gross misdemeanor, felony) is proportionate to the amount of damage. Thereis
also acivil statute dealing with unlawful destruction and damages to property.*
B. Damage During a Police Raid

A tenant may also indirectly damage property when the police enter the rental property.
When the police are executing a warrant, and property is damaged, it is important to look at
court decisions to determine who is responsible for paying for the damages to the property.
Courts have found that when an innocent third party (e.g., alandlord) has property damaged by
the police during alawful raid, the city is responsible for paying for the damages.

EXAMPLE 1: In the case of Wegner v. Milwaukee Mutual 1nsurance Company, a suspect

fled the police and entered the home of Harriet Wegner and hid in the front closet.

Wegner s granddaughter and fiancee, who were living there, left immediately. The
Minneapolis police fired 25 rounds of tear gas and three flash-bang grenades into the

“Minn. Stat. §609.595
2Minn. Stat. §504B.165



home causing $71,000 worth of damages.”® The court found that the City of Minneapolis
must compensate the landlord for the repairs needed to restore the building.™

EXAMPLE 2: Another example is McGovern v. City of Minneapolis.™® McGovern

established two other rules. First, the landlord sinnocence isimportant, because thereis

no compensation if the landlord is conspiring with the tenant. Second, the city, not the

individual police officers, is required to pay for the damages, just as if the state removes
a home to build aroad.’®

VI. NOISE

A. Public Nuisance
A public nuisance exists when thereis proof of two or more of the following acts
within the previous 12 months:*’

1) prostitution within the building

2) gambling within the building

3) maintaining a public nuisance under Minn. Stat. 8609.74, cl (1) & (3)

4) permitting a public nuisance under Minn. Stat. 8609.745

5) use or dealing of drugs within the building

6) unlicensed sale of acoholic beveragesin violation of 8340A.401 within the
building

7) unlawful sale of alcoholic beverages by an unlicensed person within the

building

8) unlawful use or possession of afirearm within the building

9) violation of local or state business licensing regulations

A written notice must be sent from the prosecuting attorney to the people creating the nuisance.
If the nuisance is stopped, a court action will not be filed.® If the nuisance continues, the
prosecuting attorney can sue the owner to get atemporary injunction,™ or a permanent

injunction. If thereis proof of a nuisance, the court will issue an order of abatement. This

order can close the building or part of it for one year.

E’\Negner v. Milwaukee Mutual Insurance Company, 479 N.W.2d 38 (Minn. 1991).
McGovern v. City of Minneapolis, 480 N.W.2d 121 (Minn. Ct. App. 1992).
16
Id. at 125.

YMinn. Stat. §617.81

BMinn. Stat. §617.82

“Minn. Stat. §617.82

“Minn. Stat. §617.83



Before the building is closed due to atenant s behavior, the owner has a chanceto file a
motion to cancel the tenant slease® If acourt finds that a tenant has maintained or conducted a
nuisance, the court will order that the lease is canceled, freeing the landlord from having her
building closed.

B. Bothering Neighbors

A person is guilty of a misdemeanor who maintains or permits a condition which
unreasonably annoys, injures, or endangers the safety, health, moral, comfort, or repose of any
considerable number of members of the public.”

C. City Codes

Many city codes in the metro area have provisions about noise. The Brooklyn Park and
Bloomington City Codes will be used as examples. Brooklyn Park s City Code states that
between 10:00 p.m. and 7:00 am. it is unlawful to be in a gathering of people, from which the
noise rises to a sufficient volume which disturbs the peace and quiet of people who livein a
residential neighborhood.?

The Bloomington City Code** states that an unlawful gathering is defined as an
unreasonabl e disturbance by creating noise that disturbs the peace and quiet of nonparticipating
persons nearby.

VII.CITY 3-STRIKE ORDINANCES

Some citiesin the metro area require alandlord to take action against a tenant for certain
crimes. Two typical ordinances are in the Brooklyn Park and Minneapolis City Codes.
A. Brooklyn Park

The Brooklyn Park City Code states that alandlord ( licensee inthe code) must seeto it

IMinn. Stat. §617.85

Z2Minn. Stat. §609.74

Brooklyn Park City Code §134.03
#Bloomi ngton City Code §12.01.01 (g)



that the tenants conduct themselves in a manner that isnot disorderly. ® There are nine
specific actionswhich are disorderly :

a) animal noise and public nuisances

b) noisy parties

¢) unlawful possession, delivery, or purchase of controlled substances

d) disorderly conduct

e) unlawful sale of intoxicating liquor or 3.2 malt liquor

f) violation of laws relating to prostitution

0) unlawful use or possession of afirearm

h) assaults or violation of laws relating to assaults, including domestic assaults

1) violation of laws relating to contributing to the need for protection or services
or delinquency of aminor.

First Occurrence - Thefirst timerental property isfound to be disorderly, the city manager
must give notice to the landlord of the violation and direct the landlord to take steps to
prevent further violation.

Second Occurrence - The second time rental property isfound to be disorderly within athree-
month period, the city manager must again notify the landlord of the violation. The
landlord must give awritten report, within five days of the notice, including things he
has done or will do to prevent further disorderly use of the premises for all notices within
the preceding three months.

Third Occurrence - When rental property isfound to be disorderly for athird time within a
three-month period, the license for the property may be denied, revoked, suspended, or
not renewed. A license cannot be altered because of this code section if the landlord has
filed an eviction.

A criminal chargeis not a necessity to violate this code section.
Defenses - The landlord can raise the following defenses:
1) The landlord did not receive notice of the disorderly conduct
2) The premises were not disorderly
3) Thelandlord took the proactive steps discussed above
THE CITY ORDINANCE DOES NOT PUNISH LANDLORDS IF A TENANT HAS
NUMEROUS POLICE CALLS. A landlord slicense cannot be altered unless there are three
acts each of which isamong the nine violations listed above.
After three months pass, the landlord is back in the clear. Thelandlord isonly penalized

when athird violation occurs within the time period. There are no penalties to alandlord who

#Brooklyn Park City Code §117.49



does not take action after the first or second occurrence.

NOTE: Under the 3-strike ordinances, the only punishment is removing the landlord s
license. Of course, if the city requires alicense, renting after losing the licenseisa crime.
B. Minneapolis

The Minneapolis City Code 3-strike ordinance® is very similar to Brooklyn Park s. The
code sections differ in three ways.

A) First, the community crime prevention/SAFE unit and inspections division jointly are
responsible for the enforcement and administration of the code section. The SAFE team notifies
the landlord of violations, instead of the city manager asin Brooklyn Park.

B) Second, Minneapolis uses a twelve-month period, instead of athree-month period as
does Brooklyn Park.

C) Third, the Minneapolis City Code has only seven actions which are deemed to be
disorderly:

1) gambling

2) prostitution and acts relating thereto

3) sale or possession of controlled substances

4) unlawful sale of alcoholic beverages

5) noisy assemblies

6) unlawful possession, transportation, sale or use of a weapon

7) disturbing the peace and quiet of the occupants of at least two units on the
licensed premises, other than the unit occupied by the person(s) committing
the violation

C. Your City

Many cities are in the process of adding asimilar provision to their city code. Usually
the provision can be found under a heading entitled conduct on licensed premises. Itis
important that police officers and landlords look to their city scode to determineif their city has
aprovision similar to these two code provisions. See Appendix Il for copies of some cities 3-

strike ordinances.

%Minneapolis City Code §244.2020



D. Tenant sRight to Seek Police and Emergency Assistance
A landlord may not:*’

* bar or limit atenant sright to call for police or emergency assistance in response to
domestic abuse or other conduct

* impose a penalty on atenant for calling police or emergency assistance in response to
domestic abuse or other conduct
Under no circumstances can atenant waive the right to call for assistance. This section preempts
(trumps) any ordinance that:
* requires an eviction after a certain number of calls by atenant to police or emergency
assistance
* assesses afee or other penalty because the tenant called for assistance
NOTE: Police calls in response to domestic abuse do not violate the 3-strike city
ordinances. A tenant should be encouraged, not penalized, for calling the police in these
situations. The 3-strike ordinances discussed above are enforceabl e because the ordinances
punish landlords who do not control tenants who commit crimes; the 3-strike ordinances do not

and cannot punish a victim/tenant who reports a crime to the police.

VIIT.LYING ON A RENTAL APPLICATION

A tenant who lies on an application to get an apartment is guilty of theft.?® The statute
states that theft has been committed when aperson obtains.. the possession or custody or title
of property of... athird person by intentionally deceiving the third person with false
representation, which is known to be false, made with the intent to defraud and which does
defraud the person to whom it ismade. # Such theft is at least a misdemeanor, but may carry a

more severe punishment depending on how the court values the lease obtained by the fraud.

“"Minn. Stat. §504B.205
“\Minn. Stat. §609.52, Subd. 2 (3)
“Minn. Stat. §609.52, Subd. 2 (3)
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LANDLORD DUTIESAND LANDLORD CRIMES

I X. LOCKOUT

A. Lockout Defined
A lockout occurs when:*
1) alandlord intentionally removes or excludes a tenant from the rental property
OR
2) intentionally altersthe electrical, heat, gas, or water services
It is presumed that the landlord caused the interruption of services because the landlord wanted
to remove or exclude the tenant. In court the landlord must prove thisis not true.®
B. Lockouts Are Crimes

A landlord who locks out a tenant has committed a crime and is guilty of a
misdemeanor.® A landlord who wants a tenant out of the rental property must go through the
eviction (unlawful detainer) processin court. This processis described in Section X, Eviction
and Execution of the Writ of Recovery.

A landlord who enters rental property to unlawfully change the locks or shut off utilities
from the inside is also committing burglary.® Burglary is entering a building without consent and
with the intent to commit a crime (e.g., alockout).

C. What Should the Police Do

A lockout isacrime, so the landlord should be arrested or given atab charge for
committing misdemeanor lockout and/or arrested for burglary and lockout.

Since alockout is atheft of realty, if possible, the police should try to restore the property

to the tenant, just as police do anytime atheft of property is averted.

OMinn. Stat. §504B.225, Minn. Stat. §609.606
3IMinn. Stat. §504B.225

Minn. Stat. §504B.225 and Minn. Stat. §609.606
3Minn. Stat. §609.582.
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D. Tenants Can Also Take Action in Housing Court
There are civil remedies for alockout in which the tenant can get a quick order from the
court to be let back onto the property.®
E. Non-intentional Loss of Utilities- Civil Actions
Sometimes when a utility stops working the landlord did not shut it off intentionally, but
simply did not keep up with repairs or payments. This kind of emergency involving loss of
running water, hot water, heat, electricity, sanitary facilities, or other essential servicesisnot a
crime, but the tenant can get an emergency hearing in housing court.®
Although disputes about other necessary repairs are also civil matters, police occasionaly
get called about them. A brief overview of theinitial steps atenant should take to get repairs
done are:
1) call the city housing inspector (if there is a city inspector);
2) send awritten request for the repairs to the landlord
Subsequent actions are then available in housing court.
Both tenants and landlords should be advised to read the free Minnesota Attorney

General s publication entitled Landlords and Tenants: Rights and Responsibilities. The

publication includes a detailed explanation of landlord and tenant srights, aswell asalist of
agencies prepared to assist with civil actions.

X.EVICTION AND EXECUTION OF THE WRIT OF RECOVERY

A. Landlord Wants Tenant Out of Rental Property

A brief description of an eviction (unlawful detainer) process follows. If alandlord wants
atenant out of arental unit for alegitimate reason, the landlord must go through the eviction
process in district court or housing court (in Ramsey or Hennepin County). Legitimate reasons

for filing an eviction are nonpayment of rent, other breaches of the lease, refusal to leave after

Minn. Stat. §504B.375
BMinn. Stat. §504B.381
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proper notice to vacate, expiration of the lease, foreclosure of a mortgage, or cancellation of a
contract for deed. If the court finds for the landlord and the tenant is evicted, only the sheriff or a
police officer can evict the tenant by enforcing awrit of recovery. With rare exceptions, it isthe
sheriff s office that handles evictions since the process is time consuming and sheriffs are
specialy trained to handle evictions.

The process starts with the landlord getting awrit of recovery from the court. The
landlord gives this writ to the sheriff to post on the door of the rental property, giving the tenant
24 hours to move out. |If the tenant has not moved out after 24 hours, the sheriff must return a
second timeto execute thewrit, that is, make the tenant leave the premises and have the
landlord store the tenant s personal property.

When the writ is executed (at the move out ), the landlord chooses whether to store the
property off-site at awarehouse or on the premises (i.e., landlord storage). If property isto be
stored in a place other than the premises, the tenant isliable for all removal expenses. Typically,
the tenant will arrange to pay the warehouse directly. Thisisthe one case where the landlord can
hold property hostage. The landlord has alegal right to the property for the reasonable costs of
removing, caring for, and storing the property (not for unpaid rent). If no payment is made within
60 days, the landlord (and warehouse) may hold a public sale.*

If the personal property is stored on the premises, the sheriff and landlord prepare an
inventory and then the landlord follows the rules governed by the Minnesota statute regarding
abandoned property (see Section X, Personal property of the tenant).*’

B. Tenant Wantsa Roommate/Guest Out of Rental Property

The situation of atenant who wants another occupant who is not on the lease out of the

rental property involves a question of fact. One must determine whether the other occupant is a

guest, alicensee, or asubtenant.

BMinn. Stat. §514.18 - §514.22
3"Minn. Stat. §504B.271
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The occupant is a subtenant if sheis paying rent or performing services®. If the occupant
is a subtenant, the parties need to go to housing court to resolve the dispute.

However, if the occupant who refusesto leave isaguest ( aperson who is entertained or
to whom hospitality is extended *), then he may be guilty of misdemeanor trespass® because he
does not have a claim of right to be on the rental property.

The intermediate case is the occupant who is alicensee. Unlike atenant who in effect
owns the premises during the lease term, or the guest who isjust being entertained, alicenseeis
one who has a mere permission to use land [premises] ... and no interest | or exclusive

possession of it being given to the occupant *Y). A licensee hastheright to reasonable notice
before being forced to leave.* The licensee is not atenant and thus housing court would not seem
to be the place to resolve a dispute between the renter or homeowner who wants the licensee out
and the licensee who won t leave. However, the occupant probably has a colorable claim of right
of occupancy and thus under State v. Hoyt® is probably not committing trespass by failing to
leave.

EXAMPLE 1: Janeisrenting property. Sheinvites high school friend Mike to visit her

for two days. Mike admits that he contributes neither money nor services to the household

and that he was invited for the two days. They have a disagreement and Jane wants Mike
to leave after the second day. Jane calls the police for assistance. The police should arrest

Mike for trespassing because he is not paying rent or performing services and is a guest.

EXAMPLE 2: Cathy isrenting property. She befriends Bob, who moves into the apt. He

has been in the apartment for a couple of weeks and when he moved in, he moved in

indefinitely. Although Bob contributes nothing to the household, he does have a number
of hispersonal possessions likea TV and clothes stored in the apartment. Cathy and

Robert have a disagreement and Cathy wants Bob out. Cathy calls the police for

assistance. The police probably should take no action since Bob is probably alicensee.

EXAMPLE 3: Betsy isrenting property. She befriends Tim, who movesinto the
apartment. Tim pays money toward the electric bill. Betsy and Tim have a disagreement

*Minn. Stat. §504B.001, Subd. 12

) eev. Regents of the University of Minnesota, 672 N.W.2d 366 (Minn. Ct. App. 2003)

“OMinn. Stat. §609.605

“Ispabloom v. Krier, 18 N.W.2d 88,91, 219 Minn. 362,367 (1945); also see Lee v. Regents, 672 N.W.2d 366
2 eev. Regents, 672 N.W.2d 366

“gate v. Hoyt, 304 N.W.2d 884 (Minn. 1981)
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and Betsy calls the police because she wants Tim out. Betsy probably needsto go to
housing court to get Tim out of the apartment because he is probably a subtenant.

NOTE: These situations exemplify ones which do not involve abuse.

X1. PERSONAL PROPERTY OF THE TENANT

Personal property disputes are largely civil matters, but they frequently involve the police.
There are three common issues regarding personal property.
A. No Holding Property to Collect Rent

When a landlord holds atenant s property hostage for unpaid bills, it iscalled distressfor
rent. “ Distressfor rent isillegal - the landlord has no claim for the property.” Thus, itis
criminal theft because theft includes intentionally and without claim of right taking property
temporarily with the intent of giving it back only if the owner pays areward or buys it back.*®
B. Personal Property Remaining in Premises
* Under Minn. Stat. 8504B.271, if atenant abandons rented premises and leaves property
behind, the landlord must care for the property for 60 days; during the 60 days, the landlord must
return the property to the tenant upon request.*’ Failure to do so would be criminal theft for
retaining property without claim of right.*® Section 504B.271 also provides the tenant civil
remedies.
C. Landlord Liability

A landlord is civilly liable for damages to property for failure to care for the property in a
reasonable manner.* Also, if the landlord acts too quickly and removes a tenant s personal
property before the sheriff s move out, the landlord is guilty of alockout and subject to criminal

and civil penalties (see Section I X, Lockout).

“Minn. Stat. §504B.001

*Minn. Stat. §504B.101

““Minn. Stat. §609.52, Subd. 2 (5)(iii)

“"Minn. Stat. §504B.271. The only exception is storage in awarehouse after eviction as described in Section X.

“BMinn. Stat. §609.52, Subd. 2, clauses (2) and (5)(i). After 60 days, keeping the property is not a crime.
Peterson v. City of Plymouth, 945 F.2d 1416 (8th Cir. 1991).
“Minn. Stat. §504B.365
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